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DECLARATION OF COVENANTS, CONDITIONS AND
RESTRICTIONS FOR MISSION ESTATES

STATE OF TEXAS


§





§

COUNTIES OF MIDLAND
§

   AND ECTOR


§



THIS DECLARATION, MADE THIS 29th DAY OF September, 1983 BY HBF DEVELOPMENT, INC., HEREINAFTER CALLED “DECLARANT’’,

W I T N E S S E T H:


WHEREAS, Declarant is the owner of the real property described in Article I, Section 2 of this Declaration; and


WHEREAS, Declarant desires to subject the real property described in Article I, Section 2 hereof, to certain protective covenants, conditions, restrictions, liens, and charges as hereinafter set forth; and



WHEREAS, Declarant will cause to be incorporated under the laws of the State of Texas a non-profit corporation for the purpose of administering and enforcing the said covenants, restrictions, charges and liens and disbursing the assessments and charges hereinafter created;


NOW THEREFORE, HBF DEVELOPMENT, INC., DECLARANT, declares that the real property described in Article I, Section 2
hereof, and such additions thereto as may hereinafter be made pursuant to Article I, Section 3 hereof, is and shall be held, transferred, sold and conveyed subject to the following easements, restrictions, covenants, conditions, charges and liens.
ARTICLE I.

GENERAL



SECTION 1.  DEFINITIONS.    The following words, when used in this declaration, shall have the meanings assigned to them as follows:

a. “Association” shall mean and refer to the Mission Estates Property Owners’ Association, its successors and assigns.

b. “The Properties” shall mean and refer to the real properties (including any “Improvements” situated thereon, as said term is hereinafter defined) described in Exhibit “A-1” through “A-6”, inclusive, which Exhibits are attached hereto and incorporated herein by reference, and any additions thereto, as are subject to this Declaration or any Supplemental Declaration filed under the provisions of Section 3 thereof.

c. “Common Properties” shall mean and refer to all real personal property now or hereafter owned by the Association for the common use and enjoyment of the “Owners” (as said term is hereinafter defined).  The Common Properties initially subject to this Declaration are described in Exhibit “B” attached hereto and incorporated herein by reference.
d. “City Properties” shall mean and refer to those areas of land within The Properties, together with any Improvements thereon, which are owned by the City of Odessa, or any other governmental autho-

rity, including, without limitations, areas such as street medians, courtyards and parkways.
e. “Declarant” shall mean and refer to HBF Development, Inc., its successors and any person or entity to whom or which Declarant may assign its rights and privileges, duties, and obligations hereunder, all of which are and shall be assignable.

f. “Lot” shall mean and refer to any plot of land shown upon any recorded subdivision map or plat of The Properties, as amended from time to time, which is zoned or restricted to a single family dwelling.  Lots may be created by the resubdivision of any Tract pursuant to Article XI, Section $ hereof so long as each newly subdivided area is zoned or restricted to a single family dwelling.
g. “Tract” shall mean and refer to each parcel of land within The Properties, as designated by Declarant or shown on a recorded plat of The Properties, not resubdivided into Lots, and established for the purpose of constructing single family detached houses, fee simple townhomes, condominiums, cooperatives, apartments or other dwellings.  The Tracts initially covered by this Declaration are the Third, Seventh and Eight Filings (as defined in subparagraph J. herein below).
h. “Owner” shall mean and refer to the record owner, whether one or more persons or entities, of the fee simple title to any part of The Properties, but notwithstanding any applicable theory of mortgage, the term “Owner” shall not include any mortgagee or trustee unless and until such mortgagee or trustee has acquired title pursuant to foreclosure or any proceeding in lieu thereof.

i. “Improvement” or Improvements” shall mean and refer to all structures or other improvements to any portion of The Properties of any kind whatsoever, whether above or below grade, including, but not limited to, structures, buildings, utility installations, storage, loading and parking facilities, walkways, driveways, landscaping, tennis courts, swimming pools, signs, site lighting, site grading and earth movements, and any exterior additions, changes or alterations thereto, including
both original Improvements and all later changes and Improvements.

j. “Filing”, when preceded by a capitalized word designating order (such as “Second”, “Third”, and so forth), shall mean and refer to that area of land described in the correspondingly designated Paragraph in Exhibit “A-1” attached hereto.

SECTION 2.  PROPERTY SUBJECT TO DECLARATION.    All of The

Properties and any right, title or interest therein shall be owned, held, leased, sold and/or conveyed by Declarant, any subsequent owner of all or any part thereof, subject to this Declaration and the covenants, restrictions, charges and liens set forth herein.


SECTION 3.  ADDITIONS TO PROPERTY SUBJECT TO DECLARATION.  Additional property may become subject to this Declaration in the following manner:

a. If Declarant or any other person, firm or corporation is the owner of any property which it desires to add to the scheme of this Declaration, it may do so b filing of record a Supplemental Declaration, which shall extend the scheme of this Declaration to such property; PROVIDED HOWEVER, if property is added to the scheme of this Declaration by any person, firm or corporation other than Declarant, the Association, acting through its Board of Directors, must give written consent thereto.  Each Supplemental Declaration shall include a geographical description of the property added.
b. Such Supplemental Declaration shall contain covenants and restrictions to which the added property shall be subject.  Such covenants and restrictions may contain additions, deletions and modifications to those contained in this Declaration as may be necessary to reflect the different character, if any, of the added property.  In no event however, shall such Supplemental Declaration revoke, modify
or add to the covenants established by this Declaration for the real property described in Exhibit “A” attached hereto, nor revoked, modify or add to the covenants established by previously filed Supplemental Declarations for previously added real property, nor shall such Supplemental Declaration in any way remove, revoke, modify or restrict any right or privilege of Declarant established by this Declaration.

c. Any additions made pursuant to this Section 3, when made, shall automatically extend the jurisdiction, functions, duties and membership of the Association to the properties added.
d. Upon merger or consolidation of the Association with another association, its properties, rights and obligations may, by operation of law, be transferred to another surviving or consolidated association, or, alternatively, the properties, rights and obligations of the Association as a surviving corporation pursuant to a merger.  The surviving or consolidated association may administer the covenants and restrictions established by this Declaration for The Properties together with covenants and restrictions established on any other properties as one scheme.  Notwithstanding the foregoing, no such merger or consolidation shall effect any revocation, change or addition to the covenants established by this Declaration pertaining to The Properties except as may be accomplished by amendment as hereinafter provided.

ARTICLE II.

MEMBERSHIP AND VOTING RIGHTS IN THE ASSOCIATION


SECTION 1.  MEMBERSHIP.    Each and every Owner of any Lot or Tract shall automatically be a member of the Association.  Membership shall be appurtenant to and inseparable from such ownership.  In the event of multiple Owners of any Lot or Tract, votes and rights of use and enjoyment shall be as provided herein.
SECTION 2.  CLASSES OF VOTING MEMBERS.  The Association shall have two classes of voting membership:

(a)
Class “A”.    Class “A” members shall be all those members described in Section 1 hereof with the exception of the Class “B” members, if any.

Class “A” members who are Owners of Lots shall be entitled to one (1) vote for each Lot in which they hold the interest required for membership.  When more than one person holds such interest in any Lot, the vote for such Lot shall be exercised as those Owners themselves determine and advise the secretary of the Association in writing prior to any meeting.  In the absence of such advice, the Lot’s vote shall be suspended in the event more than one person seeks to exercise it.  Any Owner of Lots which are leased may, in the lease or other written instrument, assign the voting rights appurtenant to the Lot to the lessee, provided that a copy of such instrument is furnished to the secretary prior to any meeting.


Class “A” members who are Owners of Tracts shall be entitled to one (1) vote for each seven thousand five hundred (7,500) square feet of land area of such Tracts.  In the case of a fractional vote, the vote shall be rounded off to the nearest whole number.  When more than one (1) person holds such interest in any Tract (including, without limitation, a condominium or other association), the votes for such Tract shall be exercised as those Owners shall themselves determine and advise the secretary of the Association prior to any meeting.  In the absence of such advice, the Tract’s vote shall be suspended in the event more than one person seeks to exercise it.

(b)
Class “B”.    Class “B” members shall be Declarant.  The Class “B” members shall be entitled to five (5) votes for each Lot in which Declarant holds the interest required for membership and give (5) votes for each seven thousand give hundred (7,500) square feet of land area of any Tract in which Declarant holds the interest required for membership.  The Class “B” membership shall terminate and be converted into Class “A” membership
upon the later to occur of:  (i) the date upon which the total votes outstanding in the Class “A” membership equal the total votes outstanding in the Class “B” membership, or (ii) December 31, 2009.  From and after the happening of said event, the Class “B” members shall be deemed to be class “A” members entitled to one (1) vote for each Lot and one (1) vote for each seven thousand five hundred (7,500) square fee of land area in any Tract in which the interest required for membership under Section 1 hereof is held.  At such time, the Declarant shall call a meeting as provided in the bylaws of the Association for special meetings to advise the membership of the termination of Class “B” status.
ARTICLE III.
RIGHTS AND OBLICATIONS OF THE ASSOCIATION


SECTION 1.  COMMON PROPERTIES AND CITY PROPERTIES. 

The Association, subject to the rights  of the Owners set forth in this Declaration, shall be responsible for the exclusive management and control of the Common Properties and all Improvements thereon, and shall keep them in good, clean, attractive and sanitary condition, order and repair, pursuant to the terms and conditions hereof.  Further, the Association shall be responsible for the maintenance of the City Properties as if they were a part of, and to the same standard of, the Common Properties.


SECTION 2.  ADDITIONAL COMMON PROPERTIES.  The Association, acting through its Board of Directors, may acquire, hold and dispose of tangible and intangible personal property and real property in addition to the Common Properties initially designated by this Declaration.  The Board of Directors acting on
behalf of the Association, shall accept any real or personal property, leasehold, or other property interests within The Properties conveyed to it by the Declarant.  Notwithstanding anything contained in this Declaration to the contrary, Declarant, and the Association upon its succeeding to Declarant’s rights, shall have the right, power and authority to dedicate to any public or quasi-public authority water lines, sanitary sewer systems. Storm water facilities, streets, parkways, courtyards and any esplanades situated in the Common Properties and to terminate or modify the restrictive covenants contained in this Declaration with respect to such dedicated property.  Such dedication and acceptance thereof shall not prohibit the Association from maintaining the land and any Improvements located within such dedicated areas (and the Association shall have the express right hereunder to do so) nor relieve the Owners of the obligation to participate in the payment of the cost of such maintenance.


SECTION 3.  RIGHT TO CONTRACT.    The Association, acting through its Board of Directors may enter into contractual arrangements for the maintenance or improvement of any of the Common Properties and the City Properties, for the provision of any services deemed by the Board of Directors to benefit the Owners, and for any other purpose consistent with the duties of the Association and the interest of the members thereof.  

Specifically, and without limitation, the Association may contract
for the provision of cable television service to any or all portions of the Property.



SECTION 4.    IMPLIED RIGHTS.    The Association may exercise any other right or privilege given to it expressly by this Declaration or the by-laws of the Association, and every other right or privilege reasonably implied from the existence of any right or privilege given to it herein or reasonably necessary to effectuate any such right or privilege.


SECTION 5.    RULES AND REGULATIONS.    The Association, acting through its Board and Directors, may make and enforce reasonable rules and regulations governing the use of the Properties, which rules and regulations shall be consistent with the rights and duties established by this Declaration and shall be set forth in the by laws of the Association.  Sanctions for violation of such rules and regulations may include reasonable monetary fines which shall constitute a lien upon any Lot or Tract belonging to an Owner in violation, and suspension of such Owner’s right to vote and right to use the Common Properties.  In addition, the Board of Directors shall have the power to seek relief in any court for any such violations or to abate unreasonable disturbances.

ARTICLE IV.
ASSESSMENTS



SECTION 1.  COVENANTS FOR ASSESSMENTS.    The Declarant, for each Lot or Tract owned by it within The Properties, hereby
covenants and agrees to pay, and each purchase of any such Lot or Tract by acceptance of a deed therefore, whether or not it shall be so expressed in any such deed or other conveyance, shall be deemed to covenant to pay to the Association (or to a mortgage company, or other collection agency designated by the Association :  (1) annual assessments or charges (as specified in Section 3 hereof;  (2) special assessments for  capital Improvements (as specified in Section 5 hereof); and (4) special parcel assessments (as specified in Section 6 hereof), all of such assessments to be fixed, established and collected from time to time as hereinafter provided.


SECTION 2.  PURPOSE OF ASSESSMENTS.  The assessments levied by the Association shall be used exclusively for  the purpose of promoting the comfort, health, safety, recreation and welfare of the Owners of the Properties, or any part thereof, and in particular, but without limitation, for (1) the operation, improvement and maintenance of the Common Properties and the City Properties;  (2) the payment of taxes and insurance on the Common Properties and any Improvements thereon;  (3) the acquisition of additional Common Properties;  (4) the provision of cable television, security and other services deemed by the Association to be in the best interests of the Owners of the Properties, and  (5) the carrying out of the purposes of the Association as stated in its Articles of Incorporation.



SECTION 3.  ANNUAL ASSESSMENT.    For the first fiscal year of the Association, each Owner of any part of The Properties shall pay to the Association (or to a mortgage company or other collection agency designed by the Association) an annual assessment determined in accordance with the initial budget of the Association set forth in Exhibit “C” attached hereto and incorporated herein by reference.



If the Board of Directors of the Association determines that the initial annual assessment is insufficient to meet the needs of the Association during the remainder of the Association ‘s initial fiscal year, the Board of Directors may, by majority vote, increase that annual assessment not more than fifteen percent (15%) above the amount hereinbefore stated.  Any proposed annual assessment in excess of fifteen percent (15%) above such amount prior to the end of the Association’s initial fiscal year shall be subject to approval by a majority vote of the voting power of the Association.


Commencing on the first day of the first full fiscal year of the Association, being January 1, 1985, the maximum annual assessment for any fiscal year may be increased by the Board above the annual assessment for the previous fiscal year without a vote of the membership of the Association and effective no sooner than the first day of each fiscal year, any such increase to be in an amount no more than fifteen percent (15%) of
the annual assessment for the previous fiscal year of the Association.  Any increase in the annual assessment which exceeds the maximum increase authorized in this subsection (a) shall require the vote or written consent of members representing a majority of the voting power of the Association.



The Board of Directors may, after consideration of current and future anticipated needs of the Association, reduce the actual assessment for any year to a lesser amount than specified herein and in any such event, any future increases of such assessment which may be permitted herein without a vote of the Membership of the Association shall be computed and based upon such actual assessment for the previous fiscal year of the Association.


SECTION 4.  SPECIAL ASSESSMENTS FOR CAPITAL IMPROVE-MENTS.    In addition to the annual assessments authorized by Section 3 hereof, the Association may, by vote of its members as set out in Section 7 hereof, levy in any assessment year or years a special assessment for the purpose of defraying, in whole or in part, the cost of any construction or reconstruction, unexpected repair or replacement of a particular Improvement including the necessary fixtures and personal property related thereto, or for carrying out other purposes of the Association as stated in its Articles of Incorporation.  Notwithstanding the foregoing, however, in the event the aggregate of such special assessments for any fiscal year of the Association does not exceed fifteen
percent (15%) of the budgeted expenses of the Association for such fiscal year, such special assessment may be levied by the Board of Directors of the Association without the vote or consent of the members.



SECTION 5.  INDIVIDUAL SPECIAL ASSESSMENTS.  In addition to the annual assessments authorized by Section 3 hereof, the Association may, acting through its Board of Directors, levy in any assessment year or years a special assessment against individual Lots or Tracts for reimbursement for repairs occasioned by the willful or negligent acts or omissions of the Owners of such Lots or Tracts, their agents, contractors, employees or invitees.


SECTION 6.  SPECIAL PARCEL ASSESSMENTS.    In addition to the annual assessments authorized by Section 3 hereof, the Board of Directors of the Association may, by majority vote, levy in any assessment year or years a special assessment against Lots or Tracts located in particular portions of The Properties for whose particular benefit, rather than for the benefit of the Association as a whole, expenses are or are expected to be incurred.  Without limiting the application of the foregoing provision, it is specifically anticipated that the Board of Directors shall specially assess the Owners of Lots in the Fifth Filing for the costs of maintaining the private street, courtyards and fence located therein; provided, however, any such assessment made for the first fiscal year of the Association shall be determined in
accordance with the initial budget of the Association set forth in Exhibit “C” as hereinabove referenced.  Except as otherwise noted in this paragraph, such assessment shall be set, made payable, increased or otherwise treated as if it were an annual assessment described in Section 3 of this Article.


SECTION 7.  VOTE REQUIRED.    Other than as set forth in Section 3 hereinabove, any increase in the rate of the annual assessments and special parcel assessments as authorized by Sections 3 and 6 hereof and any special assessments authorized by Section 4 hereof must be approved by a majority of the total eligible votes of the membership of the Association as defined in Article II hereof, voting in person or by proxy, at a meeting duly called for such purpose, written notice of which shall be given to all members at least thirty (30) days in advance and shall set forth the purposes of the meeting.


SECTION 8.  COMMENCEMENT DATE OF ANNUAL ASSESSMENT:  DUE DATES.    The annual assessments provided for herein shall commence as to all of The Properties on July 1, 1984, and, except as hereinafter provided, shall be payable no more frequently than monthly and no less frequently than annually, as the Board of Directors of the Association shall determine, each such payment to be made in advance, on the first day of each assessment period as established by the Board of Directors.  The first annual assessment
shall be adjusted according to the number of months remaining in the calendar year.  The first annual assessment shall be due and payable in as many equal installments as there are assessment periods remaining in the firs year, said installments to be due and payable on the first day of each such assessment period.  The same pro-rata reduction in the amount of said assessment shall apply to the first annual assessment levied against any property which is hereafter added to The Properties now subject to assessment at a time other than the beginning of any assessment period.


The due dates, or dates if it is to be paid in installments, of any other assessment or special assessment under Sections 4,5 or 6 hereof, shall be fixed I the respective resolution authorizing such assessment.


SECTION 9.  DUTIES OF THE BOARD OF DIRECTORS WITH RESPECT TO ASSESSMENTS.  The Board of Directors of the Association shall fix the date of commencement and the amount of the assessment against each Lot and Tract for each assessment period at least thirty (30) days in advance of such date or period and shall, at that time, prepare a roster of the Lots and Tracts and assessments applicable thereto which shall be kept in the office of the Association.  Written notice of the assessment shall thereupon be delivered or mailed to every Owner subject thereto.  The Board of Directors shall upon demand at any time furnish to any Owner liable for said assessment, a certificate in writing signed by an officer of the Association, setting forth whether said assessment has been paid.  Such certificate shall be conclu-

sive of evidence of payment of any assessment therein stated to have been paid.  A reasonable charge may be made by the Board of Directors for the issuance of such certificate.


SECTION 10.  OWNER’S PERSONAL OBLIGATION FOR PAYMENT OF ASSESSMENTS.    The annual and special assessments provided for in Sections 3, 4, 5, and 6 herein shall be the personal and individual debt of the Owner of the Lot or Tract covered by such assessments.  If any assessment or any part thereof is not paid on the date (s) when due (being the dates specified in Section 8 of this Article), then the unpaid amount of such assessment shall be deemed delinquent.  If any assessment or part thereof is not paid within thirty (30) days after the delinquency date, the Owner shall be deemed in default in the payment of any such assessment, and the Owner of the Lot or Tract shall be obligated to pay interest thereon from the due date thereof to the date of payment thereof, at a rate equal to the lesser of eighteen percent (18%) per annum or the highest lawful rate, together with all costs and expenses, including attorney’s fees.



SECTION 11.  ASSESSMENT, LIEN AND FORECLOSURE.    All sums assessed in the manner provided I this Article but unpaid, together with interest as provided in Section 10 hereof, and the cost of collection, including attorney fees as hereinafter provided, shall thereupon become a continuing lien and charge on the Lot and Tract covered by such assessments, which shall bind such
Lot or Tract in the hands of the Owner and his heirs, devisees, personal representatives and assigns.  The aforesaid lien shall be superior to all other liens and charges against the said Lot and Tract except only for tax liens and all sums unpaid on any bona fide deed of trust lien of record which secure sums borrowed for the purchase or improvement of the Lot or Tract in question.  The Association shall have the power to subordinate the aforesaid assessment lien to any other lien; provided, however the exercise of such power shall be entirely discretionary with the Association.  To evidence the aforesaid assessment lien (but in no manner being a condition precedent to the creation of the same), the Association shall prepare a written notice of assessment lien setting forth the amount of the unpaid indebtedness, the name of the Owner of the Lot or Tract covered by such lien and a description of the Lot or Tract.  Such notice shall be signed by one of the officers of the Association, and shall be recorded in the office of the County Clerk of the county in which such Lot or Tract is located.  Such lien for payment of assessments shall attach with the priority set forth above from the date that such payment becomes delinquent and may be enforced, upon default, by foreclosure of the lien against the defaulting Owner’s Lot or Tract by the Association, in like manner as a mortgage on real property, subsequent to the recording of a notice of assessment lien as provided hereinabove, or the Associa-

tion may institute suit against the Owner personally obligated to pay the assessment and/or for foreclosure of the aforesaid lien judicially.  In any foreclosure proceeding, whether judicial or non-judicial, the Owner shall be required to pay the cost, expenses, and reasonable attorney fees incurred.  The Association shall have the power to bid on the Lot or Tract at foreclosure or other legal sale and to acquire, hold, lease, mortgage, convey or otherwise deal with the same.  Upon the written request of any mortgagee holding a prior lien on any part of The Properties, the Association shall report to said mortgagee any assessments remaining unpaid for longer than thirty (30) days after the same are due.


SECTION 12.  COMMON PROPERTIES EXEMPT.    All Common Properties, all City Properties and all other portions of The Properties owned by or otherwise dedicated to any other political entity (including, without limitation, municipal utility districts), shall be exempted from the assessments and liens created herein.
ARTICLE V.
ARCHITECTURL REVIEW BOARD



SECTION 1.  DESIGNATION OF ARCHITECTURAL REVIEW BOARD.    The Architectural Review Board, hereinafter called the “Review Board”, shall be composed of three (3) members who shall be natural persons.  The initial members of the Review Board shall be appointed by Declarant who shall have the right and power to
appoint and remove any or all of said members and to fill any vacancy thereon until December 31, 2009, unless Declarant shall have earlier given written notice to the Board of Directors of its waiver of such right, in which event such right shall terminate as of the date given in such notice.  Thereafter, the Board of Directors of the Association shall have the exclusive right and power at any time and from time to time to create and fill vacancies on the Review Board.


SECTION 2.  FUNCTION OF REVIEW BOARD.    The Review Board shall consider and act upon any and all plans and specifications submitted for its approval under this Declaration and perform such other duties as from time to time shall be assigned to it by the Board of Directors including the inspection of construction in progress to assure its conformance with the plans approved by the Review Board.  No construction, alternation addition, modification or reconstruction of an Improvement situated upon The Properties shall be commenced or maintained, until the plans and specifications therefore and location of the same shall have been submitted to, and approved in writing by, the Review Board.  The Owner submitting the plans (the “Applicant”) shall obtain a written, dated receipt for the plans and specifications from an authorized agent of the Review Board.  Until changed by the Review Board, the address for the submission of such plans and specifications shall be c/o Declarant.


SECTION 3.  CONTENT OF PLANS AND SPECIFICATIONS.    All residential building plans must utilize ¼” = 1’ scale.  The plans and specifications to be so submitted and approved shall include the following information, provided, however, the Review Board may require different or more detailed information than herein set forth:

a. SITE PLAN showing the location, description of materials and architectural treatment (by cross section or word description) of all walks, driveways, fences and walls.  Main and secondary structures should also be located.  All existing and planned final contour lines of the site, shown on 1’ intervals, must be shown.  Describe or show drainage considerations with respect to all structures and 5’ of all adjacent property.  Indicate precisely how drainage will be handled in order that all water will be removed from the entire perimeter of the structures.  The site plan may utilize a 1/16” to 1’ scale.

b. FOUNDATION PLAN indicating on its face the source of the design of the foundation.  Also, a typical cross section of foundation components must be indicated, including, but not limited to, steel reinforcing bars (size, number, and placement), dimensions and concrete mix.  Minimum concrete strength of 2500 p.s.i. with steel reinforcing will be used in the foundation.

c. FLOOR PLAN must show exact window or door locations, exterior wall treatment and materials, and the total square feet of air conditioned living area.
d. EXTERIOR ELEVATIONS of all sides of any building must be included.  The type of roofing materials must be indicated.  The type, use and color of exterior wall materials must be clearly indicated throughout.  Windows and door types and treatments must be similar on all sides of the building, as should all four sides of the building provide for
the same architectural treatment.  Front, rear, and side elevations must show all ornamental and decorative details.  Fences shall receive a compatible architectural treatment with the building and area.  Chain link fences will not be approved as a permanent fence.

e. SPECIFICATIONS OF MATERIALS may be attached separately to the plans or written on the plans themselves.  Plans will not be approved with out specifications.  Specifications must include type, grade of all exterior materials, and color of all exposed materials.  Actual samples of any brick and roofing material specified must be submitted.

f. LANDSCAPING PLAN, including walkways, fences and walls, elevation changes, watering systems, vegetation, ground cover and trees.  The landscaping plan may utilize a 1/6” to 1’ scale.

All computations must be shown on the face of each plan submitted.  For example, if a minimum square footage of any area in any Improvement is required, the plan must demonstrate by actual computations that said requirement is met.
SECTION 4.  BASIS OF APPROVAL.    Approval of plans and specifications shall be based, among other things, on adequacy of site dimensions, structural design, proximity with and relation to existing neighboring structures and sites as well as proposed and future neighboring structures and sites, relation of finished grades and elevations to existing neighboring sites, and conformity to both the specific and general intent of the protective covenants set forth in Article VI hereof.  The Review Board shall not approve proposals or plans and specifications submitted for its approval unless it deems that the construction, alte-

rations or additions contemplated thereby in the locations indicated will not be detrimental to the appearance of the surrounding area of The Properties as a whole, that the appearance of any structure affected thereby will be in harmony with the surrounding structures, that the construction thereof will not detract from the beauty, wholesomeness and attractiveness of the Common Properties or the enjoyment thereof by the member of the Association, and that the upkeep and maintenance  thereof will not become a burden on the Association.  The Review Board may condition its approval of proposals or plans and specifications for any Improvement (1) upon the Applicant’s furnishing the Association with security acceptable to the Association against any mechanic’s lien or other encumbrance which may be recorded against all or any portion of The Properties as a result of such work, (2) upon such changes therein as it deems appropriate, (3)  easements to the Association and any utility, cable television or security company for the maintenance of the Improvements, utilities, cable television and security systems, respectively, (4) upon the agreement by the Applicant to reimburse the Association for any additional cost of maintenance of such Improvements, or (5) upon any other appropriate prerequisite or all of the above, and may require submission of additional plans and specifications or other information prior to approving or disapproving material
submitted.  The Review Board shall adopt rules or guidelines setting forth procedures for the submission of plans for approval, and it may require a reasonable fee to accompany each application for approval.  The Review Board may provide that the amount of the fee shall be uniform, or that it be determined in any other reasonable manner, such as based upon the reasonable cost of the construction, alterations or additions contemplated.  The Review Board may require such detail in plans and specifications submitted for its review as it deems proper, including without limitation, floor plans, site plans, drainage plans, elevation drawings and description or samples of exterior material and colors.  Until receipt by the Review Board of any required plans and specifications or other information or materials, the Review Board shall not be obligated to review any plan submitted for approval.  Decisions of the Review Board and the reasons for the decisions shall be transmitted by the Review Board to the Applicant at the address set forth in the application for approval, within thirty (30) days after receipt by the Review Board of all materials required by the Review Board.

SECTION 5.  FAILURE OF THE REVIEW BOARD TO ACT.    If the Review Board fails to approve or to disapprove such plans and specifications or to reject them as being inadequate within thirty (30) days after submittal thereof, it shall be conclusively presumed that the Review Board has approved such plans and
specifications.  If plans and specifications are not sufficiently complete or are otherwise inadequate, the Review Board may reject them as being inadequate or may approve or disapprove certain portions of the same, whether conditionally or unconditionally.

SECTION 6.  LIMITATION OF LIABILITY.    Neither the Declarant, the Association, the Review Board nor any of the members of such Review Board shall be liable in damages or otherwise to anyone submitting plans and specifications for approval or to any Owner or any other person or entity by reason of mistake of judgment, negligence, or nonfeasance arising out of or in connection with the approval or disapproval or failure to approve or disapprove any such plans and specifications.


SECTION 7.  MEETINGS OF THE REVIEW BOARD.    The Review Board shall meet from time to time as necessary to perform its duties hereunder.  The Review Board may from time to time by resolution unanimously adopted in writing designate a Review Board representative (who may, but need not, be one of its members) to take any action or perform any duties for and on behalf of the Review Board, except the granting of variances pursuant to Section 11 hereof.  In the absence of such designation, the vote of a majority of the Review Board or the written consent of a majority of the Review Board taken without a meeting, shall constitute an act of the Review Board.


SECTION 8.  NO WAIVER OF FUTURE APPROVALS.  The approval of the Review Board of any proposals or plans and speci-

fications or drawings for any work done or proposed or in connection with any other matter requiring the approval and consent of the Review Board, shall not be deemed to constitute a waiver of any right to withhold approval or consent to any similar proposals, plans and specifications, drawings or matter subsequently or additionally submitted for approval or consent.


SECTION 9.  COMPENSATION OF MEMBERS.    The members of the Review Board shall receive no compensation for service rendered, other than reimbursement for expenses incurred by them in the performance of their duties hereunder; provided, however, the Review Board may engage the services of others, on a paying basis, to assist in performing the duties of the Review Board.

SECTION 10.  CORRECTION OF DEFECTS.    Inspection of work and correction of defects therein shall proceed as follows:

a. The Review Board or its duly authorized representative may at any time inspect any Improvement for which approval of plans is required under this Article IV.  However, the Review Board’s right of inspection of any Improvement for which plans have been submitted and approved shall terminate ten (10) days after the Improvement has been completed and the respective Owner has given written notice to the Review Board of such completion.  The Review Board’s rights of inspection shall not terminate pursuant to this paragraph if plans for the Improvement have not previously been submitted to and approved by the Review Board.  If, as a result of such inspection, the Review Board finds that the Improvement was done without obtaining approval of the plans thereof or was not done in substantial compliance with the plans approved by the Review Boards, it shall notify the Owner in writing of failure to comply with this Article IV within ten (10) days after the inspection, specifying the particulars of noncompliance.  The Review Board shall
have the authority to require the Owner to take such action as may be necessary to remedy the noncompliance.

b. If upon the expiration of thirty (30) days from the date of such notification, the Owner has failed to remedy the noncompliance, the Review Board shall notify the Board of Directors in writing of such failure.  Upon notice and hearing as provided in the bylaws, the Board of Directors shall determine whether there is a noncompliance and, if so, the nature thereof and the estimated cost of correcting or removing the same.  If a noncompliance exists, the Owner shall remedy or remove the same within a period of not more than thirty (30) days from the date that notice of the Board of Directors’ ruling is given to the Owner.  If the Owner does not comply with the Board of Directors’ ruling within that period, the Review Board, at its option, may record a Notice of Noncompliance and may peacefully remedy the noncompliance, and the Owner shall reimburse the Association, upon demand, for all expenses (including reasonable attorneys’ fees) incurred in connection therewith.  If such expenses are not promptly repaid by the Owner to the Association, the Board of Directors shall levy a special assessment against the Owner for reimbursement as provided in this Declaration.  The right of the Association to remove a noncompliance shall be in addition to all other rights and remedies which the Association may have at law, in equity or in this Declarations.

c. If for any reason the Review Board fails to notify the Owner of any noncompliance with previously submitted and approved plans within ten (10) days after receipt of written notice of completion from the Owner, the Improvement shall be deemed to be in accordance with the approved plans.
d. Upon the completion of any Improvement in accordance with the approved plans for the same, the Review Board shall issue a “Certificate of Completion” as documentation of such completion.  No warranty of any kind, express or implied, including habitability and fitness for any particular purpose, shall be deemed given by the issuance of any
certificate of Completion.  The Review Board may promulgate rules concerning the issuance of such Certificates of Completion.

SECTION 11.  VARIANCES.    The Review Board may authorize variances from compliance with any of the architectural provisions of this Declaration, including restrictions upon height, size, floor area or placement of structures, or similar restrictions, when circumstances such as topography, natural obstructions, aesthetic or environmental considerations may require.  Such variances must be evidenced in writing, must be signed by at least a majority of the members of the Review Board, and shall become effective upon their execution and may be recorded.  If such variances are granted, no violation of the covenants, conditions and restrictions contained in this Declaration shall be deemed to have occurred with respect to the matter for which the variance was granted.  The granting of such a variance shall not operate to waive any of the terms and provisions of this Declaration for any  purpose except as to the particular property and particular provision hereof covered by the variance, nor shall it affect in any way the Owner’s obligation to comply with all governmental laws and regulations affecting the use of the property.

ARTICLE VI.
PROTECTIVE COVENANTS.



SECTION 1.  USE LIMITATIONS.    All Lots and Tracts, and any buildings and structures located on the Lots and Tracts, shall
be used for residential purposes only, as specifically set forth herein.
a.
No building shall be erected, altered, placed or permitted to remain on any Lot other than one detached single family dwelling and a private garage for not less than two or for not more than four cars.  No building shall be erected, altered, placed or permitted to remain on any Tract other than single family detached dwellings, fee simple townhomes, condominiums, cooperative, apartments or other dwellings.
b.
No noxious or offensive activity shall be carried on upon any Lot or Tract nor shall anything be done thereon which may become an annoyance, dangerous, or nuisance to the neighborhood.  The Association, acting through its Board of Directors, shall have exclusive right and discretion to determine what constitutes a nuisance or annoyance.

c. Except as may be otherwise permitted herein, no structure of a temporary character, including, but not limited to, a trailer, recreational vehicle, mobile home, modular home, prefabricated home, tent, shack, barn or any other structure or building (other than the residence to be built thereon) shall be placed on any Lot either temporarily or permanently.  No house, garage or other structure appurtenant thereto, shall be moved upon any Lot or Tract from another location.  However, the Declarant reserves the right to erect, place, maintain, and to permit builders to erect, place and maintain such facilities in and upon any Lot or Tract as in its discretion may be necessary or convenient during the period of or in connection with the improvement and/or sale of any Lots or Tracts.
d. No animals of any kind shall be raised, bred, or kept on any Lot or Tract except that dogs, cats, or other similar domesticated household pets may be kept, provided that they are not kept, bred, or maintained for any commercial purpose.  The keeping of any animal or other pet shall be subject to rules and regulations adopted by the Association through its Board of Directors.  The Association, acting through its Board of Directors, shall have standing and the power to enforce such standards.
e. No rubbish, trash, garbage, debris or other waste shall be dumped or allowed to remain on any Lot or Tract.

f. Except as otherwise provided herein, no trailer, mobile home, boat, recreational vehicle, truck larger than ½ ton, or vehicle other than passenger automobiles shall be permitted to park over night on any streets located within The Properties.
g. No trailer,  mobile home, boat, recreational vehicle, truck larger than ½ ton, or vehicle other than passenger automobiles shall be parked, maintained, stored or kept on a Lot or Tract unless housed completely within an enclosed structure approved by the Review Board.  Approval of the enclosed structure shall be limited to those designs using materials compatible with the main structure on the Lot or Tract and which, to the greatest extent possible, conceal the boat, trailer or vehicle from view from any street, golf course or other public areas.

h. No clothesline may be maintained on any Lot or Tract.

i. No antenna, tower, or other similar vertical structure shall be erected on any Lot or Tract for any purpose; however, a flagpole will be permitted where approved in writing by the Review Board.  No antenna or tower shall be affixed to the outside of any dwelling on any Lot or Tract without the prior written consent of the Review Board.  No satellite reception device or equipment used in the reception of satellite signals shall be allowed on any Lot or Tract or structure unless approved in writing by the Review Board and approval will be granted only where the devices are concealed from view of any street, golf course, other public areas and neighboring Lots, Tracts and structures.

j. No manufacturing, trade, business, commerce, industry, profession, garage or yard sale, or commercial activity to which the general public is invited shall be conducted upon any Lot or Tract or in any building or other structure erected thereon; however, Declarant reserves the right to use its
Lots and Tracts and the structures thereon as models, management offices or sales offices, and to permit builders to use their Lots and Tracts and the structures thereon as models, temporary management offices or temporary sales offices, until Declarant or any such builder conveys title thereto to another Owner.
SECTION 2.  MINIMUM SET BACK LINES FOR LOTS.  No structure of any kind and no part thereof shall be placed forward of the set back lines as established for each Lot on Schedule 1 attached hereto and designated as Exhibit “D”.  The following Improvements are expressly exempt from these set back restrictions:
a. Structures below and covered by the ground.

b. Steps, walks, below ground-level swimming pools, uncovered patios, driveways and curbing.
c. Landscaping as approved by the Review Board pursuant to Article V hereof.

d. Any other Improvements exempted from the set back restrictions by the Review Board on a case-by-case basis and as provided in Article V hereof;  however, roofed structures (other than guardhouses, gatehouse, swimming pool equipment houses, cabanas, and greenhouses) may not be exempted from said set back restrictions.

SECTION 3.  FENCES, WALLS AND HEDGES.

a. DEFINITIONS.  The following words shall be deemed to have the following meanings as used herein:

(1) “Rear Yard”:  That portion of a Lot existing from the rear of the main structure located thereon to the rear property line and from side property line to side property line (an illustration of the same being attached hereto as Exhibit E).
(2) “Front Yard”:  That portion of a Lot existing from the front of the main structure located thereon to the front property line and from side property line to side property line (an illustration of the same being attaché hereto as Exhibit F).

(3) “Side Yard”:  That portion of a Lot existing between the front and rear of the main structure located thereon and from the side of such main structure to the side property line (an illustration of the same being attached hereto as Exhibit G).

b.
NON-GOLF COURSE LOTS.  The following requirements shall apply only to those Lots without golf course frontage, as designated on Schedule 2, attached hereto as Exhibit H (hereinafter referred to as “Non-Golf Course Lots”).

(1)
Rear Yard and Side Yard Fences and Walls.  The entire Rear Yard and Side Yard of Non-Golf Course Lots shall be fenced.  Fences and walls shall be approved by the Review Board before construction or installation.  Approval shall be limited to those fences and walls which:
(a)
in the Second, Fourth, Fifth and Sixth Filings are seven feet in height; provided, however, the following Lots in the Sixth Filing, Block 10, must have Rear Yard and Side Yard fences which are six feet in height:  8, 9, 10, 23, 24, 25, 38, 39, 40, 55, 56, 57, 75, 76, 77, 79, 100, and 101; and
(b)
are constructed of wood, unless otherwise approved by the Review Board; excepting, however, any fence exposed to view from any street or other public area, which
fence must be composed of an aesthetically pleasing  com-bination of the brick or stone used on the main structure and wood.  Any wood utilized in the composition of any fence on other than a Golf Course Lot shall be capped so that no pickets exist.  Gates shall be constructed using materials compatible with the adjacent fence or fences and otherwise shall be subject to the approval of the Review Board as set forth in Article V hereof.
Notwithstanding anything in the fore​​​-going to the contrary, no Owner of any Lot or Tract, other than Declarant, shall construct or erect a fence or wall along any property line abutting either Faudree Road or Mission Drive, the right to construct or erect any such fence belonging solely to Declarant and the Association upon approval by the Review Board.
(2)
Front Yard Fences, Walls and Hedges.  Fences, walls and hedges shall not be permitted within the Front Yard of any Non-Golf course Lot; provided, however, decorative fences, walls and hedges shall be allowed which do not exceed thirty six inches (36”) in height and which are approved by the Review Board.
c.
GOLF COURSE LOTS.  The following requirements shall apply to those Lots with golf course frontage as designated on Schedule 3, attached hereto as Exhibit I (hereinafter referred to as “Golf Course Lots”).
(1)
Rear Yard Fences, Walls and Hedges.  The Rear Yard of a Golf Course Lot may be fenced or not at the option of the Owner thereof; provided, however, in the event any Rear Yard is fenced, the fence shall conform to the following criteria:

(a)
The fence shall conform exactly to the boundaries of the Rear Yard.
(b)
The fence, to be composed of specified brick and wrought iron, shall be 3-1/2 feet in height and shall be constructed to conform exactly with the plans and specifications attached hereto as Exhibit J, and incorporated herein by reference.

(2)
Side Yard Fences and Walls.  On Golf Course Lots, a Side Yard fence or wall shall be allowed on one or each side of the main structure where approved by the Review Board.  Approval will be limited to Side Yard fences or walls which:
(a)
Attach to the side of the main structure located on any such Lot and which in no event extends past the side set back line, the front wall of the main structure or the rear wall of the main structure;
(b)
are no more than seven feet or less than six feet in height;

(c)
are constructed of the same brick or stone as used on the exterior of the main structure located on such Lot.

(3)
Front Yard Fences, Walls and Hedges.  No fences, walls or hedges shall be permitted within the Front Yard of any Golf Course Lot other than decorative fences, walls and hedges which do not exceed

thirty-six inches (36”) in height and which are approved by the Review Board.
SECTION 4.  CONSTRUCTION STANDARDS FOR LOTS.    In addition to meeting all applicable building codes, all Improvements on each Lot shall meet with the following requirements (except as modified by the Review Board):

a.
MINIMUM FLOOR AREAS:  The air conditioned floor area of the main structure located on each Lot, exclusive of porches and garages, shall be as follows:
(1)
All Lots in the Second Filing and Fourth Filing shall have a minimum of 2,000 square feet for 1 story dwellings and 2,400 square feet for 1-1/2 and 2 story dwellings with the first story having a minimum of 1,800 square feet and the second story having a minimum of 600 square feet.
(2)
All Lots in the Fifth Filing shall have a minimum of 3,500 square feet and 1 story dwellings and 3,500 square feet for 1-1/2 and 2 story dwellings with the first story having a minimum of 2,800 square feet and the second story having a minimum of 700 square feet.

(3)
All Lots in the Sixth Filing shall have a minimum of 1,500 square feet for 1 story dwellings and 1,800 square feet for 1-1/2 and 2 story dwellings with the first story having a minimum of 1,300 square feet and the second story having a minimum of 500 square feet.

b.
EXTERIOR WALLS.  The exposed exterior wall area, exclusive of doors, windows and covered porch area shall be at least 75% brick or stone.  Brick or stone samples shall be submitted to the Review Board as provided in Article V hereof and no brick or stone shall be utilized until approved by the Review Board.  Generally, brick approved will be domestic, hardfired modular brick which is even in

color and texture, not excessively bright in color nor of a color inconsistent with the general color scheme of the neighborhood.

c.
ROOFS.  Roofing material shall be tile, standing seam metal, wooden shingle, composition type shingle, or other material approved by the Review Board.  All materials, of whatever type, shall be dark brown or gray or approximate the color of weathered cedar shingles unless otherwise approved by the Review Board.

d.
CHIMNEYS.  All fireplace chimneys shall be constructed of brick or stone.  Prefabricated metal fireplaces and metal flues may be used so long as their chimneys are masonry-clad.

e.
SIDING.  Wood siding shall be horizontal lap type.  No diagonal or vertical siding shall be used except where approved by the Architectural Review Board.  Rough-sawn wood siding, other than cedar shakes or shingles used as siding, shall not be used.  All wood siding shall be stained or painted as approved by the Review Board.  No composition wood product, such as hardboard or particle board, shall be used in any exterior application.
f.
GARAGES.  All garages and carports shall meet the following requirements (the term “Garage”, when used herein, shall be deemed to include carports):

(1)
All garages shall be given the same architectural treatment as the main structure located on such Lot.
(2)
All Non-Golf Course Lots shall have rear-entry, front-entry, or side-entry garages as designated on Schedule 4, attached hereto as Exhibit K.  All golf Course Lots shall have front-entry or side-entry garages, except as designated on Schedule

5, attached hereto as Exhibit L.  Golf Course Lots with side-entry garages shall have a screening wall to screen parked automobiles from view from the golf course.  The screening wall shall be architecturally consistent with the designs of the main structure, shall be constructed of the same brick or stone as used on the main structure, and shall be six feet in height.  Walls and fences approved by the Review Board shall insure the screening of garage doors, garage contents, and parked automobiles; provided however, the screening wall shall not be utilized as a Rear Yard or Side Yard fence except as approved by the Review Board.
(3)
Each garage door on a Golf Course Lot in the Fifth Filing shall be equipped with an automatic and remote-controlled door opener.

(4)
All garage doors shall remain closed when not in use.

(5)
The interior walls of all garages must be finished (taped, floated and painted as a minimum).

(6)
All garage doors shall be of wood, wood veneer or metal construction and no windows shall be permitted on any garage door.

(7)
No garage shall be enclosed for living area or utilized for any other purposes than storage of automobiles and related normal uses.
g.
SECURITY SYSTEMS.  Each residence constructed on a Lot shall incorporate a security system designed and installed in accordance with guidelines established by the Review Board.  The security system must meet the following criteria:

(1)
All exterior openings shall be prewired and homerun to a central location accessible after all construction is completed.

(2)
All doors leading to the outside of the residence shall be trimmed out and made part of an active perimeter burglar alarm system.

(3)
At least one photoelectric combination smoke and heat detector shall be trimmed out and made part of an active fire alarm system.

(4)
A combination burglar and fire alarm control panel with manual police alert, medical and fire buttons integrated into the basic control shall be trimmed out, activated and the active perimeter and smoke detector sensors shall be connected to the panel.
(5)
At least one digital key pad with police alert and emergency buttons incorporated into the key pad shall be trimmed out and incorporated in the active alarm system.

(6)
A digital communicator shall be installed and activated to be capable of transmitting the following alarm signals to a digital alarm receiver over the telephone line serving the dwelling unit:

(a)
Perimeter;

(b)
Fire;

(c)
Medical;

(d)
Auxiliary; and

(e)
Battery Low

(7)
At least one sensor shall be installed in an interior location within the residence and made part of the active burglar alarm system.  This sensor may consist of a magnetic contact, a motion detector, or an under carpet mat.
(8)
A battery shall be incorporated into the alarm system which will permit continuous

operation of the alarm system during power outages lasting up to twelve hours in duration.  The system must utilize alarm controls, sensors and other materials specified by the Review Board.  Any licensed alarm company may be used to perform the prewire and trim out requirements, with the exception that the installation of the digital communicator and its activation must be performed by the Review Board or its designated representative.

h.
EXTERIOR LIGHTING.  No exterior light taller than thirty (30) inches shall be installed or maintained on any Lot between the set back lines and the property lines; nor shall any exterior light be installed or situated such that neighboring Lots are unreasonable lighted by the same.  All freestanding exterior lights located between the set back lines and the main structure shall be architecturally compatible with the main structure and shall be approved by the Review Board prior to installation.

i.
TRASH COMPACTORS AND CONTAINERS.  Each residence as designated on Schedule 6, attached hereto as Exhibit M, shall contain a trash compactor that shall be kept and maintained in good working order and shall also be equipped with portable roll-out trash containers which shall be concealed from public view when not in use.  The Review Board may designate the types of roll-out trash containers that may be utilized and may promulgate rules regarding the use of such containers.

j.
DRIVEWAYS.  Driveways shall be constructed of concrete, pea gravel, stone or other material approved by the Review Board and shall be no wider than 25 feet.  Any concrete used shall have a minimum strength of 2500 p.s.i. with steel reinforcing.

k.
WINDOW UNITS.  No structure shall utilize window mounted or wall type air conditioners or heaters.

l.
SKYLIGHTS.  All skylight, solar collector and solar system plans and designs shall be submitted with those plans and specifications required pursuant to Article V hereof, and the designs, plans, and installation of the skylights, solar collectors and

solar systems shall be subject to the approval of the Review Board.

m.
SWIMMING POOLS.  No above ground-level swimming pool may be installed or placed on any Lot, and no below ground-level swimming pool shall be constructed or installed until the designs, plans and specifications for the pool have been approved by the Review Board.

n.
TENNIS COURTS.  Tennis Courts shall not be allowed on Lots within the Second Filing, Fourth Filing, Sixth Filing.  No tennis court shall be constructed on or installed on any Lot with in the Fifth Filing until the design, plans and specifications for the tennis court have been approved by the review Board.  Approval will be limited to those tennis courts which:
(1)
Utilize only “low profile” lighting;

(2)
Have no chain link fencing or chain link back stops;

(3)
Are fenced with material compatible with those materials utilized on the exterior of the main structure; and

(4)
Are concealed to the greatest extent possible from view from any street, golf course or other public area.

o.
SIDEWALKS.  A concrete sidewalk shall be constructed across the entire width of each Lot at the front thereof at such time as the Lot is improved.  Such walk shall abut the curb so that no space is left between the back of the curb and the sidewalk.  Concrete used shall have a minimum strength of 2500 p.s.i. with steel reinforcing.  In the case of corner Lots, the sidewalk shall also extend the entire length of the premises and abut the curb as aforesaid.  The width of the sidewalk and other construction requirements shall conform to the City of Odessa standards.


SECTON 5.  LANDSCAPING OF LOTS.

a.
Landscaping shall be required on all Lots contem-poraneously with completion of other Improvements, 

but in no event later than 180 days after issuance of a Certificate of Completion.

b.
Landscaping shall conform to a landscaping plan approved by the Review Board pursuant to Article V hereof.  Such approval will be limited to landscaping plans which:

(1)
Permit reasonable access to public and private utility lines and easements for installation and repair;

(2)
Do no obstruct the line of sight at street or driveway intersection;

(3)
Provide an aesthetically pleasing variety of trees, shrubs, grass and plants;

(4)
Provide for landscaping of at least 60% of the Front Yard as that term is defined above.  On all Golf Course Lots and all Lots in the Fifth Filing, at least 60% of the Back Yard and Side Yards, as those terms are defined above, shall be landscaped.  Landscaping shall include grass, trees, shrubs, vegetation and other plant life.  Landscaping shall not include gravel, concrete, timbers or rocks except where used as borders, walkways, accent pieces or as otherwise approved by the Review Board.  A swimming pool, where approved by the Review Board, may be considered landscaping in calculating the minimum lot area to be landscaped.

(5)
Lots within the Fifth Filing shall have trees planted along Santa Fe Court of a type and in the manner shown on Exhibit “N”, attached hereto.

c.
All Lots designated on Schedule 7, attached hereto as Exhibit “O”, shall have installed an automatic underground sprinkling system which shall be designed in such a manner so as to adequately water the entire Lot no covered by the main structure or other structural Improvements.  The design, plans and specifications for the sprinkling system shall accompany the landscape plan submitted to the Review Board pursuant to Article V hereon, and installation of the sprinkling system shall not occur until the plans have been approved by the Review Board.

SECTION 6.  SCREENING.  All utility meters, equipment, air conditioning compressors, swimming pool filters, heaters and pumps, and any other similar exposed mechanical devices must be visually screened and located as approved by the Review Board.  To the extent that this provision may conflict with other provisions herein regarding fences, walls and hedges, this provision shall control.
SECTION 7.  UTILITIES.    In addition to the requirements stated above as to lines or wires for communication or for transmission of current, all public or private utilities and service connections including, but not limited to gas, water electricity, telephone, cable television or security systems or any wires, cables, conduits, or pipes used in connection therewith, located in any of the streets, alleys or upon any portion of The Properties, shall be underground; except that fire plugs, gas meters, supply pressure regulators, electric service pedestals, pad mount transformers, and street lights may be located above ground only where necessary to furnish the service required by the use of any such utilities.  In no event shall any poles be permitted, other than for street lights or as otherwise permitted herein, and no wires or transmission lines to or from such street lights shall exist above the ground.
SECTION 8.  SIGNS.    The Review Board shall have the power to promulgate and enforce rules concerning the placement and maintenance of signs, bill boards, banners, flags and pennants upon any Lot or Tract.  No sign, billboard, banner, flag or pennant shall be placed or maintained upon any Lot or Tract except as may be provided in rules to be promulgated by the Review Board.  A copy of such rules promulgated by the Review Board will be available to each Owner at the office of the Association.  Notwithstanding the foregoing to the contrary, Declarant shall have the right to place signs, billboards, banners, flags and pennants for directional purposes and for the promotion of the sale of any Lot or Lots upon such property as it owns or upon any of the Common Areas.  Declarant’s right and easement as stated herein shall not be eliminated by amendment to this Declaration.
SECTION 9.  ADDRESS IDENTIFICATION.    Address numbers shall not be stenciled or printed on any curb, sidewalk, street or driveway.  Address numbers shall be displayed as approved by the Architectural Review Board.

SECTION 10.  GENERAL.  

a.
CONSTRUCTION DEBRIS.  During the construction or installation of Improvements on any Lot, construction debris shall be removed from the Lot on a regular basis and the Lot shall be kept as clean as possible.

b.
STOPPAGE OF CONSTRUCTION.  Once commenced, construction shall be diligently pursued to the end that it may not be left in a partly finished condition any longer than reasonable necessary.

c.
CERTIFICATE OF COMPLETION.  No dwelling shall be occupied until the Review Board has issued a Certificate of Completion as provided in Article V hereof.

ARTICLE VII.
EASEMENTS

SECTION 1.  RESERVATION OF EASEMENTS.  Easements for the installation and maintenance of utilities, cable television systems, drainage facilities and other uses are reserved as shown on the recorded plat of The Properties.  Right of use for ingress and egress shall be had at all times over any dedicated easement for the installation, operation, maintenance, repair or removal of any utility, together with the right to remove any obstruction that may be placed in such easement which would constitute interference with the use, maintenance, operation or installation of such utility.  No utility company, water district, political subdivision or other authorized entity using the easements herein referred to shall be liable for any damage done by them or their assigns, agents, employees, or servants, to shrubbery, trees or flowers, or to other property of the Owner situated within any such easement.
ARTICLE VIII.

MAINTENANCE

SECTION 1.  DUTY OF MAINTENANCE.  Each Owner and occupant (including any lessee of an Owner) of any part of The Properties shall jointly and severally have the responsibility, at
his or their sole cost and expense, to keep that portion of The Properties so owned or occupied, including any Improvements thereon, in a well maintained, safe clean and attractive condition at all times.  Such maintenance shall include, but is not limited to, the following:

a.
Prompt removal of all litter, trash, refuse and waste.
b.
Regular lawn mowing.

c.
Tree and shrub pruning.

d.
Keeping lawn and garden area alive, free of weeds, and attractive.

e.
Watering.

f.
Keeping parking areas, driveways and roads in good repair.

g.
Complying with all government health and police requirements.

h.
Repainting of Improvement.
i.
Repair of exterior damage to Improvements.
SECTION 2.  ENFORCEMENT OF MAINTENANCE OBLIGATION.  If, in the opinion of the Board of Directors of the Association, any such Owner or occupant has failed in any of the foregoing duties or responsibilities, Then the Board of Directors of the Association may give such person written notice of such failure and such Owner or occupant must, within ten (10) days after receiving such notice, perform the care of maintenance required.  Should any such Owner or occupant fail to fulfill his duty and responsibility within such period, then the Board of Directors of the Asso-

ciation through its authorized agent or agents shall have the right and power to enter onto the premises and perform such care and maintenance without any liability for damages for wrongful entry, trespass or otherwise to any person.  Each Owner and occupant (including lessees) of any part of The Properties on which such work is performed shall be jointly and severally liable for the cost of such work and shall promptly reimburse the Association for such cost.  If such Owner or occupant shall fail to reimburse the Association within thirty (30) days after receipt of a statement for such work from the Association, then such indebtedness shall be a debt of all of said Owners and occupants jointly and severally, and shall constitute a lien against that portion of The Properties on which said work was performed.  Such lien shall have the same attributes as the lien for assessments set forth in Article III, Section 11 above which provisions are incorporated herein by reference, and the Association shall have identical powers and rights in all respects, including but not limited to, the right of foreclosure in the event of the nonpayment of the indebtedness above described.
ARTICLE IX.
COMMON PROPERTIES

SECTION 1.  EASEMENTS OF ENJOYMENT.    Subject to the provision of Section 3 hereof every member of the Association shall have a right and easement of enjoyment in and to the Common Properties.

SECTION 2.  EXTEND OF EASEMENTS.    The rights and easements of enjoyment created hereby shall be subject to the following:

a.
The right of the Association to prescribe the rules and regulations for the use, enjoyment, and maintenance of the Common Properties;
b.
The right of the Association to dedicate sell and convey the Common Properties or any part thereof, provided such sale or conveyance is approved by majority of the total eligible votes of the membership of the Association as defined in Article 2 hereof, voting in person or by proxy at a meeting duly called for such purpose, written notice of which shall be given to all members at least thirty (30) days in advance and shall set forth the purpose of the meeting.
c.
The right of the Association to borrow money for the purpose of improving the Common Properties, or any part thereof and to mortgage the Common Properties, or any part thereof;

d.
The right of the Association to take such steps as are reasonably necessary to protect the Common Properties, or any part thereof, against foreclosures; and

e.
The right of the Association to suspend the easements of enjoyment of any member of the Association during the time any assessment levied under Article 3 hereof remains unpaid, and for any period not exceeding thirty (30) days for any infraction of its published rules and regulations.

SECTION 3.  TITLE TO COMMON PROPERTIES.    Declarant shall convey ownership of the Common Properties to the Association at such point in time as is deemed reasonable and appropriate by the Declarant and, thereafter, the Association shall be responsible for their operation and maintenance.  Further, Declarant shall have the right and option, at any time, to convey
to the Association additional real property located within the Properties; thereafter such additional property shall be deemed a part of the Common Properties for all purposes hereunder and the Association shall thereafter maintain the same for the benefit of all Owners.

ARTICLE X.

DECLARANT’S OPTION TO REPURCHASE

Each Owner of any Lot or Tract, by his claim or assertion of ownership or by accepting a deed to such Lot or Tract, whether or not it shall be so expressed in said deed, is hereby conclusively deemed to covenant and agree with the Declarant, as a covenant running with the land, to commence the actual construction of one or more Improvements approved by the Review Board upon such Lot or Tract within five (5) years from the date such Owner acquires title to such Lot or Tract, continuously prosecute such construction for at least ninety (90) days, and thereafter diligently prosecute such construction to completion.  For purposes hereof, the construction of Improvements on any Lot or Tract shall be deemed to have commenced on the date on which the first foundation or foundations are poured.
If, after the expiration of said five (5) year period, the actual construction of Improvements approved by the Review Board shall not have commenced, or if such construction, when commenced, is not continuously prosecuted for at least ninety (90) days, then the Declarant shall have the option, but not the
obligation, exercisable at any time any such Owner shall have  defaulted hereunder, of paying to such Owner the Refund Price (as hereinafter defined) and entering into possession of said Lot or Tract.  “Refund Price” shall mean an amount equal to the original purchase price paid to Declarant for a Lot or Tract, minus the unpaid principal balance and accrued but unpaid interest (if any) owing on any existing promissory note to Declarant secured by liens on all or any portion of such Lot or Tract, and minus any accrued ad valorem taxes or other assessments or impositions of any kind then existing on or assessed against such Lot or Tract and minus any real estate brokerage commissions paid or agreed to be paid by Declarant upon the sale of such Lot or Tract from Declarant to such Owner.  All conveyances of Lots or Tracts by the Declarant shall be made and accepted on condition that the purchaser, grantee or Owner shall reconvey such Lot or Tract to Declarant upon the exercise by the Declarant of the aforesaid option under the conditions herein set forth.  Any such reconveyance shall be evidenced by a deed from the then Owner of such Lot or Tract containing a special warranty and free and clear of all liens, encumbrances and expectations other than those to which this Declaration is subject.
In the event the Declarant elects to exercise its option to require a reconveyance of such Lot or Tract, the Declarant shall deliver to the then Owner of such Lot or Tract (1) a Deed to Declarant in the form hereinabove provided, (2) a draft in the
amount of the Refund Price, which draft shall provide for the payment thereof upon sight by the bank upon which it is drawn, when presented with such Deed (properly executed and acknowledged and without change in form or substance) attached together with sufficient evidence that the Lot or Tract is being conveyed free and clear of all liens, and (3) a letter notifying such Owner of the Declarant’s election to exercise the option herein set out, demanding that such Owner execute such Deed and Present such draft and Deed to the bank upon which such draft is drawn and showing the manner in which the Refund Price for such Lot or Tract was calculated.  Such Owner shall have a reasonable time, not to exceed five (5) business days following hid receipt of such letter, Deed or Draft in which to execute said Deed and present such draft and Deed to the Bank on which such Draft is drawn.  In the event such Owner defaults in his obligations as set out in the Article X, the Declarant shall have all of the rights and remedies to which it may be entitled at law or in equity including, specifically, and without limitation, specific performance.

The rights of the Declarant under this Article shall be enforceable only by the Declarant and any successor or assign of the Declarant to whom shall have been transferred such specific enforcement rights.  The Declarant may, as to any Lot or Tract, at its sole election, and at any item or from time to time, (1) extend the time within which such construction must be commenced
on such Lot or Tract, (2) subordinate Declarant’s rights under this Article to the rights of any holder of a mortgage lien on such Lot or Tract, and/or (3) release and terminate Declarant’s rights under this Article as to such Lot or Tract.  In the event Declarant, relative to any Lot or Tract, shall elect to extend the time within which construction must commence under this Article, elect to subordinate its rights under this Article to the rights of a mortgage lien holder, or elect to release and terminate its rights under this Article, such election in no event shall operate to require Declarant to Grant any extension of time to commence construction, or subordinate or release its rights under this Article as to any other Lot or Tract or Require any further extensions as aforesaid to the Lot or Tract in question.
ARTICLE XI.
MISCELLANEOUS PROVISIONS

SECTION 1. DURATION.    This Declaration and the covenants, restrictions, charges, and liens set out herein shall run with and bind The Properties, and shall insure to the benefit of and be enforceable by the Association, and every Owner of any part of The Properties, including Declarant, and their respective legal representatives, heirs, successors, and assigns, for a term beginning on the date this Declaration is recorded, and continuing until December 31, 2009, after which time said covenants shall be automatically extended for successive periods of five
(5) years each, unless amended as provided in Section 2 hereinbelow; provided, however, no amendment shall be effective prior to the recording of certified copies of a resolution executed by the secretary of the Association evidencing the approval of such amendment in the Deed Records of Midland and Ector Counties, Texas.
SECTION 2.  AMENDMENTS.    The covenant, conditions and restrictions of this Declaration may be amended or terminated only as follows:
a.
By the Members.  This Declaration may be amended or terminated only by the affirmative vote of Members representing a majority of the total number of votes of the Association.  Members may vote in person or by proxy at a meeting duly called for such purpose, written notice of which shall be given to all members at least thirty (30) days in advance and shall set forth the purpose of such meeting.  Notwithstanding the foregoing to the contrary, no amendment may remove, revoke, modify or restrict any right or privilege of Declarant, nor may any amendment or termination become effective prior to December 31, 2009, without the written consent of Declarant.
b.
By the Declarant.  For so long as there is a Class “B” membership, Declarant reserves to itself and shall have the continuing right, at any time, and from time-to-time, without the joinder or consent of any party to amend this Declaration by any instrument in writing duly executed acknowledged and filed of record for the purpose of clarifying or resolving any ambiguities or conflicts herein, or correcting any inadvertent misstatements, errors or omissions herein, provided that any such amendment shall be consistent with and in furtherance of the general plan and scheme of development as evidence by the Declaration, and shall not impair or materially adversely affect the vested property or other rights of any Owner or his mortgagee.

SECTION 3.  ENFORCEMENT.  The Association shall have the right (but not the duty) to enforce any of the covenants and restrictions set out in the Declaration or any Supplemental Declaration hereafter filed by Declarant or any party as provided herein.  Enforcement of the covenants and restrictions shall be by any proceeding at law or in equity against any person violating or attempting to violate any covenant or restriction, either to restrain violation or to recover damages, and against real property, to enforce any lien created by these covenants.  Failure by the Association or any Owner to enforce any such covenant or restriction shall in no event be deemed a waiver of the right to do so thereafter.

SECTION 4.  ADDITIONAL PLATS AND PROTECTIVE COVENANTS.  Declarant shall have and hereby reserves the right at any time or from time to time to file of record one or more maps or plats or Declarations of Protective Covenants covering the entirety or any portion of The Properties designated herein as a Tract, for the purpose of resubdividing  such tract, creating public or private rights of way or easements, establishing building set back lines and additional restrictive covenants in order to provide for the orderly development of such Tract consistent with the utilization of such Tract.  Provided, however, nothing herein shall be construed to permit a use inconsistent with or prohibited by the provisions of Section 1 of Article VI of this Declaration.  Declarant shall have the right to file such map or
Plat or Declaration upon the joinder and consent of the appropriate county and/or municipal authorities, but without the joinder of any other party.
SECTION 5.  ADDITIONAL RESTRICTIONS.    Declarant may make additional restrictions applicable to any Lot or Tract by appropriate provision in the deed conveying such Lot or Tract to the Owner, without otherwise modifying the general plan set forth herein, and any such other restrictions shall inure to the benefit of and be binding upon the parties to such deed in the same manner as if set forth at length herein.

SECTION 6.  RESUBDIVISION OR CONSOLIDATION.    Except as otherwise provided in Section 4 of this Article, no Lot or Tract shall be resubdivided in any fashion, no shall any Lots or portions thereof be consolidated, unless the Owner or Owners of such Lots or Tracts first obtain the approval of the Review Board.
SECTION 7.  SEVERABILITY OF PROVISIONS.    If any paragraph, section, sentence, clause or phrase of this Declaration shall be or become illegal, null or void for any reason or shall be held by any court with competent jurisdiction to be illegal, null or void the remaining paragraphs, sections, sentences, clauses and phrases would have been and are imposed irrespective of the fact that any one or more other paragraphs, sections, sen-

tences, clauses, or phrases shall be come or be illegal, null or void.

SECTION 8.  NOTICE.    Wherever written notice to a member (or members) is permitted or required hereunder, such notice shall be give by mailing the same to such member at the address of such member appearing on the records of the Association, unless such member has given written notice to the Association of a different address, in which event such notice shall be sent to the member at the address so designated.  In such event, such notice shall conclusively be deemed to have been given by the Association by placing same in the United States mail, properly addressed, whether received by the addresses or not.

SECTION 9.  TITLES.  The titles, headings, and captions which have been used throughout this Declaration are for convenience only and are not to be used in construing this Declaration or any part thereof.
EXECUTED as of the day and year first written above.

ATTEST:
HBF DEVELOPMENT, INC.

_________________________________
By:___________________________________
________________________Secretary
____________________________, President

“DECLARANT”

THE STATE OF TEXAS
§


§

COUNTY OF   Midland
§


This instrument was acknowledged before me on September 29,

1983 by Larry J. Bell, President of HBF Development, Inc., a Texas corporation, on behalf of said corporation.

___________________________________
         Notary Public in and for

              The State of Texas

Print or

Type Name:   Dovie St. Peters 
My Commission expires:   7/13/85
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